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Abstract

In the past few years, there has been a trend to pass legislation that bans employers and schools from
creating and enforcing appearance policies that have a disproportionate impact on racial minorities. This
paper examines the current state of the law on this issue.

INTRODUCTION

In 2016, the Eleventh Circuit Court of Appeals
dismissed a lawsuit filed by the Equal Employment
Opportunity Commission (EEOC) on behalf of Chastity
Jones against Catastrophe Management Solutions (CMS)
claiming that the company discriminated against her
when it declined to hire her because she wore dreadlocks.'

Jones had filed an application online as a
customer service representative. She came to the interview
in a blue business suit and her hair in short dreadlocks.CMS’s
Human Resource Manager, Jeannie Wilson offered Jones
the job, but stated that the company could not hire her
wearing dreadlocks. When Jones asked Wilson for an
explanation, the latter replied that “They tend to get
messy, although I’'m not saying yours are, but you know
what I’m talking about.”"

CMS had a hairstyle policy which it interpreted as
banning dreadlocks. The policy stated that an employee’s
“hairstyle should reflect a business or professional
image.” No excessive or unusual colors are acceptable.”"

The EEOC filed the action claiming that Jones
was a victim of racial discrimination. The agency argued
that race does not have a biological definition but is a
social construct. Moreover “race is not defined or limited
by immutable characteristics.”"

The EEOC also claimed that race included
“cultural characteristics related to race or ethnicity, which
included “grooming practices” and that “dreadlocks are
nonetheless a racial characteristic as is skin color.”

The EEOC argued the case on the theory of
disparate treatment which means intentional discrimination. A
preferable approach would have been to argue disparate
impact. In a disparate impact case, a facially-neutral
policy applies to all employees but has a disproportionate
impact on a class protected by Title VI1."

Thus, CMS’s policy was race neutral on its face.
CMS would not hire Chastity Jones with dreadlocks but it
also would not hire a white woman if she wore dreadlocks.""

Employer policies like those of CMS while
seemingly neutral, predominantly affect black women
because they exclude their natural hairstyles based on
stereotypical notions that those styles are “unprofessional,
messy, political, radical or excessive.”V!"

Thus, black women who wear hairstyles that are
natural to the African-American culture can be excluded
from the workplace. The alternative is to conform to
white hairstyles by going to extraordinary lengths like
wearing wigs or straightening the hair through chemicals
or heat.™

That black women’s hair is a cultural characteristic
is evidenced by an examination of history. In Africa, hair
braiding patterns were unique to each tribe. According to
“Hair_Story:Untangling the Roots of Black Hair in
America™™ in the early 15" century, hair was a carrier of
messages in West African societies.

Within these cultures hair was an integral

part of a complex language system. Ever

since African civilizations bloomed, hairstyles

have been used to indicate a person’s marital

status, age, religion, ethnic identity, wealth

and rank within the community.*

Because hair was closely related to African
identity, slave traders would shave the heads of men and
women to strip them of their individuality and community
ties. A female slave’s job would determine how she wore
her hair. Women who worked in the fields wore head
rags. If the female slave worked in the house, she wore
her hair like a white woman.*

The CMS case was a more recent example of a
federal court ruling in favor of an employer’s grooming
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policy. In Rogers v. American Airlines™ a tederal cour
ruled in favor of the airline, in a case involving Renee
Rogers, a flight attendant.The court found that
American’s policy against wearing braids or cornrows
was not race biased.

The court stated that the policy did not violate
Title VII because it did not have a disparate impact on
black women, was not job-related, was consistent with
business necessity and was not applied discriminatorily."

The court also stated that an employer policy
which barred an Afro hairstyle would have been racial
discrimination because that is a product of natural hair
growth. The court noted that the flight attendant did not
begin wearing cornrows until it was popularized in the
movie “10.”

The EEOC guidelines differ with these court
decisions. Issued in 2006, the agency stated that Title VII
allows employers to have neutral hairstyle rules but those
directives should respect racial differences.The guidelines
also note that Title VII “prohibits employers from
applying neutral hairstyle rules more restrictively*"' to
hairstyles work by African Americans.

The guidelines, however, are not regulations, so
the federal courts are not bound by them or by the
EEOC’s interpretation. "

LEGISLATIVE REMEDIES

In  February 2019, the New York City
Commission on Human Rights (NYCCHR) issued new
guidelines stating that “the targeting of people based on
their hair or hairstyle at work, school or in public spaces
will now be considered racial discrimination.”V1!

While the law applies to anyone in New York City,
its primary goal is the remedying disparate treatment of
African Americans to maintain their “natural hair, treated
or untreated hairstyles such as locks, cornrows, twists,
braids, Bantu knots, fades, Afros and or the right to keep
hair, in an uncut or untrimmed state.”™

The guidelines provide a cause of action to
persons who have been harassed, threatened, punished,
demoted, or fired because of the texture or style of their
hair and also allows the Commission to impose penalties
of up to $250,000 on those who violate the rules. There is
no limit on damage awards.™’

The Commission’s action occurred in the wake of
its investigation of complaints from workers at a medical
center and a non-profit in the Bronx. There were also
complaints from workers at an Upper East Side hair salon
and a restaurant in Queens.
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nder the guidelines, hair 1s deeme
“inherent to one’s race” and can be closely associated
with “racial, ethnic or cultural identities” and is thus
“protected under New York’s human rights law which
bans discrimination based on ‘“race, gender, national
origin, religion or other protected classes.”” !

In the case of the salon, Sharon Dorram Color at
Sally Hershberger, agreed to settle the complaints about
hair based racial bias for a $70,000 fine.In addition, the
salon is required to work with a city styling school that
specializes in the care and styling of black hair, to advise
current stylists at the salon, and to establish an internship
program for hairdressers from “underrepresented groups.”

Also, the salon’s colorist or senior stylist must
complete 35 hours of community services with a racial
justice group that “works to combat hair discrimination
and promote black beauty.

The salon is a high-end operation known for haircuts
that cost $1000.00 and 24K hair products packaged in gold-
trim.  Among its patrons are celebrities like Meg Ryan,
Kate Hudson, Christie Brinkley, Renee Zellweger, Michelle
Obama, and Hillary Clinton.*

After New York City created these rules, other
jurisdictions followed suit including New York State, New
Jersey, California, and Montgomery County, Maryland. >
Considering similar legislation are Wisconsin, Michigan,
Tennessee, lllinois, Pennsylvania, Massachusetts, Maryland,
Georgia, Florida, South Carolina, Virginia and Kentucky.>V!

California became the first state to bar racial
discrimination based on hairstyle. The law revises the
definition of race to include:

“traits historically associated with race,

including, but not limited to, hair texture

and protective hairstyles.” " In a society

in which hair has historically been one

of many determining factors of a person’s

race and whether they were a second

class citizen, hair remains a proxy for

race.

Like the New York City guidelines, the law dubbed
CROWN Create a Respectful and Open Workplace for Natural
Hair” bans both employers and schools from enforcing
grooming policies that claim to be race neutral but....
have a disproportionate impact on people of color.”*

New Jersey’s Crown Act, signed into law in
December 2019, makes it illegal to discriminate against
people at work, school, or in public places “based on their
hair texture, hair type and protective hairstyles like
braids, locks and twists”.**' Penalties include a fine of up
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0 $10, or a first violation.
a second violation within five years is $25,000 and a third
violation within seven years is $50,000.%"

The law was prompted by an incident in 2018 in
which a black high school wrestler was forced to cut his
dreadlocks or his school would have had to forfeit the
matCh.XXXi“

THE IMMUTABLE CHARACTERISTIC

“A hairstyle, even one more closely associated
with a particular ethnic group is a mutable characteristic.”
So wrote U.S. District Court Judge Charles R. Butler, Jr
in 2014,V

The federal courts have traditionally referred to
race as an “immutable trait, that a person cannot change,
such as skin color, hair texture and facial features.””V

The district court dismissed Chastity Jones’
lawsuit stating that dreadlocks are not an immutable trait
because one can change one’s hairstyle.

The EEOC and the NAACP Legal Defense Fund
(LDF) however, contend that race is “more than a
person’s biological traits” and that research shows that
race is “also a social construct based on shared culture and
identity.”"' Because dreadlocks are closely associated with
African-American culture a company policy which bars them is
a form of racial discrimination '

The argument is that racial discrimination in the
21 century is more covert than it was in previous
decades. The LDF argues that current racial bias is more
subtle with seemingly facially neutral grooming policies and
stereotypes as more common ways to discriminate, Vi

LDF also cites a U.S. Supreme Court ruling in
Price Waterhouse v. Hopkins®™®™, in which male
supervisors criticized Hopkins® demeanor as too aggressive
and that she needed to behavior more femininely in order
to get a promotion. The Court held that work-based gender
stereotypes are a form of intentional sex discrimination
under Title VII.

Nor did Congress contemplate sexual harassment
as sex discrimination when Congress passed Title VII but
in Meritor Savings Bank v. Vinson,X the Court ruled that
it was. Congress also likely did not anticipate that men

€ maximum penalty Tor wou

ace sexual harassment but the Supreme Cour
held that Title VIl prohibited such behavior in Oncale v.
Sundowner Offshore Services.X"

The Courts have traditionally given employers
latitude to impose grooming policies especially in cases
where safety may be an issue. Employers however
should consider why they have their policies in place and
whether there is a subtle racial bias behind the bans on
dreadlocks, cornrows etc.Even the military which
traditionally required austere hairstyles has relented and
now allows braids and locks. X"

CONCLUSION

Since the federal courts have maintained that
dreadlocks are not an immutable racial characteristic
under Title VII, the only remedy is for states and
localities to enact their own laws. Even in the absence of
regulation, employers should reexamine their rules on
hair grooming and ask if the policies are truly related to
workplace safety, efficiency, and professional appearance
or if they are merely an unspoken vestige of racial bias
based on Eurocentric concepts of beauty.

Appearance policies should be explicit, non-
discriminatory and uniformly applied although requirements
for safety and hygienic reasons can be justified. <"

Managers and supervisors should undergo training
to ensure that they are sensitive to cultural difference
which are more prevalent in the 21% century workplace.

Companies should caution supervisors not to
comment on hairstyles to avoid possible discrimination
claims XV

Finally, they should make employees aware that
the human resource departments are open to complaints
about hairstyle issues and will work to resolve them Vi

California, New Jersey, New York City and other
jurisdictions are in the vanguard of expanding the
definition of racial discrimination. Employers should
have no double that other states and municipalities will
follow their lead. Hair discrimination is undoubtedly the
new frontier of civil rights.
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